IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

WINNEBAGO TRIBE OF NEBRASKA;
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Attorney Genera for the State of Kansas,
JOAN WAGNON, Secretary of the Kansas
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RICHARDS, former Secretary of the Kansas
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Director of Tax Operations, JEFFREY D.
SCOTT, Dedignee of the Director of

Taxation, Kansas Director of Revenue,

Defendants.

Case No. 02-4070-JTM

MEMORANDUM AND ORDER




The plantiffs are Indian Tribes and their agents who seek to stop the State of Kansas from
collecting fud taxesfrombusinessesthey operate. The state has attempted to impose these taxes pursuant
to KSA 79-3401 et seq., which imposes atax on the use or the sde and ddivery of motor vehicle fud.

On May 17, 2002, Judge Saffds entered atemporary restraining order requiring the defendants
to stop enforcement of the statute againgt plaintiffs. After the action was transferred to the undersgned,
the court granted plantiffs a preliminary injunction granting Smilar rdlief, and dso requiring defendants to
returnproperty seized fromplantiffs. Following an gpped, this decison was affirmed by the Tenth Circuiit.
Winnebago Tribe of Nebraska v. Sovall, 341 F.3d 1202 (10th Cir. 2003).

Thismatter isbefore the court on severa motions. The defendants havefiled two separate motions
to dismiss — one by the group of defendants representing state revenue agencies (defendants Steven
Richards, Jeff Lochow and Jeff Scott; Dkt. No. 52), and one the group of defendants representing the
Attorney Generd's office (Dkt. No. 70). In addition, the plaintiffs have moved for leave to amend ther

complaint. (Dkt. No. 114).

A. Factual Background
Under the Kansas statutory scheme, the legd incidence of the state's fue tax fdls on the

"digtributor of firgt receipt” of such fud. KSA § 79-3408(c). See Sac & Fox Nation of Missouri v.

YInlight of the court's careful atention to the voluminous pleadings dready on file, the filing of
any motionsto reconsider the court's order is discouraged. In the event any such motion isfiled, it shal
be submitted within ten days of the present order, and shall not exceed five pagesin length. A
Responsive by the opposing party may be submitted, subject to the same limitations. No Reply shdl be
filed.



Pierce, 213 F.3d 566, 578 (10th Cir. 2000) (holding that the legd incidence of the Kansas Fuel Tax fdls
on digtributors, not retailers). The distributor must compute and remit the tax each month for the fue
received by the distributor in the State of Kansas. KSA 8§ 79-3410

Paintiff HCI is a corporation organized under the laws of the Winnebago Tribe. HCI iswholly-
owned and operated by Ho-Chuck, Inc., which in turn iswholly-owned by the Winnebago Tribe. Ho-
Chuck and its subsdiaries, induding HCI, were organized by the Winnebago Tribeto conduct the Tribe's
norn-gaming economic development activities. The Winnebago Tribe, through HCI, makes motor fudson
its reservation and then sdlls the fudl to other Indian tribesfor retail sdes.

The Tribefirst buys fud from off-reservation pipdine saionsin Nebraskaand lowa. Thefud is
thentransported to the Tribe' s storage and blending facilities, whichare located on the Winnebago Tribe's
reservationnear Emerson, Nebraska. Oncethefue ison the reservation, HCI blends an acohol additive,
a oy additive, or bothinto the gasoline. Thisblending processrendersafud product with ahigher octane
rating.

On May 8, 2001, HCI gpplied for a Motor Vehicle Fuel and Special Fuel Importer/Exporter
License and a Motor Vehicle and Specid Fud Digributor’s License through the Kansas Department of
Revenue. The Department of Revenue returned HCI’ s gpplication for the Distributor License, telling HCI
it needed only an Importer/Exporter License. The Department of Revenue issued HCI an
Importer/Exporter License, effective May 4, 2001.

Paintiffs Sac and Fox Nation of Missouri, lowa Tribe of Kansas and Nebraska, and Kickapoo
Tribe of Indians of the Kickapoo Reservation entered into contracts with the Winnebago Tribe through

HCI for the purchase of fud manufactured by HCI in Augugt of 2001. According to the Winnebago Tribe,



the fud is sold to the Kansas Tribes onthe Winnebago reservation. The fud is then trangported by afue
tanker fromthe blending facility on the Winnebago reservationto the fuel depotslocated on the reservations
of the various Kansas Tribes where it is then sold to retail customers.

On September 10, 2001, shortly after Winnebago Tribe began sdling fue to the Kansas Tribes,
HCI recaived aletter from the Department of Revenue stating that HCI, asa licensed importer under the
Act, was required to report and remit Kansas fuel taxesondeliveries of fud to any retaller in the State of
Kansas. HCI responded that it was a wholly-owned, tribaly-chartered corporation enjoying dl the

privilegesand immunities of the Winnebago Tribe, and, consequently, Kansas lacked any authority to tax.

On October 17, 2001, the Department of Revenue made a second demand to HCI for payment
of the tax.

On April 8, 2002, the Department of Revenue, working in conjunction with the Kansas Attorney
Generd’ soffice, submitted anaffidavit and applicationfor saizureof HCI’ sproperty. Onthefollowing day,
defendants seized without notice two trucks, two tanker trailers, fud and fud ail, two black permit books
and dhipping papers. At the same time, the Department of Revenue entered orders for a jeopardy
assessment and issued tax warrants againgt HCI and the individud plaintiffs. The Attorney Generd dso
initiated crimind proceedings againgt plaintiffs HCI, Chairman Blackhawk, and Lance Morgan. Fndly,
the Attorney Generd’ s officeproceeded witha crimind action againgt James Knox, anHCI employeewho
was driving afud tanker when it was seized. Mr. Knox is being prosecuted for unlawful ddivery of fud

without apermit in violation of KSA 88 79-3464e and 55-507.



On May 8, 2002, plantiffs filed the present action in the United States Digtrict Court for the
Digtrict of Kansas seeking injunctive and declaratory relief.2 Plaintiffs Complaint/proposed Amended

Complaint raises the following nineteen causes of action:

1 The State of Kansas iswithout jurisdiction to impose Kansas motor fuel taxes on HCI for motor
fud sdles made to the Kansas Tribes because HCI is not a "digributor” as defined by the Act.
Only the Kansas Tribes canbe considered distributors under the Act, thus cregting a per seinvdid
tax againgt the Kansas Tribes pursuant to the Supremacy Clause of the United States Congtitution.

2 Even if the Act can be construed to impose atax on the Winnebago Tribe or HCI, the tax is per
se invdid as a matter of federa law and impostion of such a tax would violate the Supremacy
Clausein Article VI of the Condtitution.

3 Even if the Act can be construed to impose atax on the Winnebago Tribe or HCI, the tax is per
se invdid as a matter of federd lawv and imposition of such a tax unlawfully interferes with
commerce between and among federdly recognized Indian triba governments.

4 Evenif the Act can be construed to impose atax on the Winnebago Tribe or HCI, the federa and
tribal interests againg state taxation outweigh any legitimate interest of Kansas in imposing the
taxes, and therefore the taxes areinvaid as amatter of federa law and their impogtion violatesthe
Supremacy Clausein Article VI of the United States Condtitution.

5 The taxes imposed by the Act are invalid as a matter of federd law because the taxes are
preempted by the Indian Trader Statutes, 25 U.S.C. 88 261 to 264, and/or by Acts of Congress
demongtrating Congressiond intent to support and encourage Indiantriba self-determination and
economic Hf-sufficiency.

6 The taxes imposed by the Act areinvalid as a matter of federd law because the taxesinfringe on
the rights of tribal sdf-government of the plaintiff Tribesand violatethe Tribes' inherent sovereign
rights to make their own laws.

7 The taxes imposed by the Act are invdid as a matter of federal law because the tax scheme
impermissbly burdens HCI, the Kansas Tribes, and members of the Kansas Tribeswho purchase

2 The case wasinitialy assigned to Senior Judge Dde E. Saffels but has since been transferred
to the undersigned digtrict judge.
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the fud at retail because there is no mechanism for ensuring that members of the Kansas Tribes
who purchase the fud a retail shdl not be required to pay Kansas fuel taxes on their purchases.

The taxes imposed by the Act unlawfully interfere with commerce between and among federdly
recognized Indiantriba governmentsand, therefore the taxes violate the Indian Commerce Clause
of the United States Congtitution.

Winnebago Tribe, HCI, and plaintiffs Blackhawk, Lance Morgan, Erin Morgan, and Earlene
Hradec are entitled to sovereign immunity, and thus, the foregoing plaintiffs are entitled to a
declaration that the State of Kansas' attempt to enforce the Act with respect to past or future
saizures of property owned by plaintiffs would congtitute an act in excess of the State’ s authority.

Fantiffs Winnebago Tribe, HCI, Chairman Blackhawk, Lance Morgan, Erin Morgan, Earlene
Hradec are entitled to a declaration pursuant to 28 U.S.C. § 2201 that the civil and crimina
proceedings againgt them based upon the Act are precluded by sovereign immunity.

Thetribd plantiffs have not surrendered, by treety, their inherent right to trade directly with other
Indian Nations, and thus defendants attempt to interfere with such retained rights unlawfully
interferes with the federaly protected right of Indian Tribes to trade with other Indian Tribes
without interference.

FPantiff Kickpoo Tribe expliatly reserved its right to trade with other Indian Tribes without
interference from any of the State governments in the Treaty of Greenville, 1795, Art.8, and
defendants interference with such rights violates the Treaty of Greenville.

By saizing triba property, defendants have violated specific provisons of the Kansas Enabling Act.
Withdrawn pursuant to Amended Complaint. [The counts were not renumbered.]

Inthe initid Complaint, plaintiffs alege that defendants have deprived plaintiffs Winnebago Tribe
and HCI of their clearly established rights under the color of statelawin violation of 42 U.S.C. §
1983. The Amended Complaint dleges that, in conducting an investigation and planning,
approving, filing, obtaining, and enforcing arrest and seizure affidavits, the arrest and seizure
warrants and the crimina complaint, defendants Stoval, Richards, Maxwell, Lochow and Scott
have deprived plaintiffs Winnebago Tribe, HCI, Blackhawk, and Lance Morgan's clearly
edablished federd rightsincluding: (8) the right to be free from unreasonable search and seizure
under the Fourth and Fourteenth Amendments; (b) the right to due process under the Fourteenth
Amendment; and () the right to trade with other Indian nations pursuant to the Indian Commerce
Clause and the Indian Trader Statutes, under the color of datelaw inviolation of 42 U.S.C. §
1983.
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In the initid Complaint, plaintiffs alege that defendants, by issuing an Order for Jeopardy
Assessment and an Agent Tax Warrant permitting collection of motor fud taxes from plaintiffs
Blackhawk, Lance Morgan, Erin Morgan and Earlene Hradec, without prior notice and an
opportunity to be heard, violated their right to due process under the Fourteenth Amendment. In
the Amended Complaint, plantiffs dleged that, in planning, goproving, issuing and enforcing the
Order for Jeopardy Assessment and Agent Tax Warrant authorizing collection of the motor fue
tax for plaintiffs Winnebago Tribe, HCI, Blackhawk, Lance Morgan, Erin Morgan and Earlene
Hradec, defendants Richards, Lochow, Scott, Stoval and Maxwell deprived the aforementioned
plantiffs clearly established federa rightsincluding, (a) the right to due process guaranteed under
the Fourteenth Amendment; and (b) plaintiffs HCI and Winnebago Tribe sright to trade withother
Indian nations secured by the Indian Trader Statutes and the Indian Commerce Clause.

Fantiffs Blackhawk, Erin Morgan, and Earlene Hradec are entitled to a declaration that they
cannot be held liable for HCI’ sfailure to collect or pay the assessed taxes within the meaning of
Kansas Statutes Annotated § 79-3464d.

Defendants attempt to enforce the Act has created an entittement amongst the plaintiffs to
injunctive relief pursuant to Federal Rule of Civil Procedure 65 and 42 U.S.C. § 1983.

Faintiffs are entitled to attorney’s fees in prosecuting their claim againgt the defendants pursuant
to 42 U.S.C. § 1988.

B. Motion to Amend

The motion to amend adds some plantiffs, dismisses Count 15 of the origind complaint, takes

account of some intervening changes in Kansas government, and modifies the plaintiffs clams under 42

U.S.C. § 1983. Although some of the proposed changes to the complaint gppear unobjectionable, the

court will deny leave to amend because the core of the proposed amendmentsis contrary to the recent

decison of the United States Supreme Court inlnyo Countyv. Paiute-Shoshone Indians of the Bishop

Community of the Bishop Colony, 5318 U.S. 701, 155 L.Ed.2d 933, 123 S.Ct. 1887 (2003).

The plantiffs atempts to didinguish ther new proposed dams from Inyo County are

unpersuasive. In that case the Court held that an Indian Tribe is not a "person” entitled to bringadam



under 8 1983. Paintiffs correctly note that the Court did not base itsandyss on a smple definition of the
word "person,” but upon the legidative context in which the term appears. 155 L.Ed.2d at 942 (citing
Pfizer Inc. v. Government of India, 434 U.S. 308 (1978); Georgia v. Evans, 316 U.S. 159 (1942)).
But the plaintiffs err in atempting to distinguish their proposed dams fromthose barred by Inyo County.

Section 1983 was "desgned to secure private rights againg government encroachment.” Inyo
County, 155 L.Ed.2d at 943. Although the plaintiffs seek to characterize their proposed clams as an
attempt to vindicate private rights, each of the clams advanced by the plaintiffs ultimately invokes the
Tribes unique sovereign Satus. As such, their motor fud importation and digtributorship businessis not
substantively different from the Indian gaming operation in Inyo County. In both cases, triba plaintiffs
brought legd daimson behdf of affiliated business entities, but the underlying damsinvokedtheir sovereign
rights under federd law.

Nor can theruling in Inyo County be circumvented by the expediency of smply naming HCI or
the individuds plantiffs Blackhawk and Morgan. As plaintiffs conceded, Blackhawk and Morgan have
no independent ownership interest in the property seized by the state; they are tribd officersand members
atempting to obtain immunity from state laws based uponthe sovereign status of the tribe. AndHCl isan
entity wholly owned by the Tribe. It has no dam, "like other private persons” for immunity from date
revenue and crimind proceedings, itsdam for sovereign immunity iswhally derivative fromitsowner, Ho-

Chuck, Inc, its owner in turn, the tribe.

C. Motionsto Dismiss



The defendants seek dismissd on multiple grounds. They contend that the action should be
dismissed because the action (1) isbarred by the Eleventh Amendment; (2) isbarred by the Tax Injunction
Act; (3) isbarred by principles of comity; (4) is subject to the doctrine of dbgtention; (5) failsto Satea
clam on the merits; (6) does not present actionable daims under 8 1983; (6) is precluded by sovereign
immunity; (7) is precluded by the Hayden- Cartwright Act; (8) should be dismissed in part for lack of
service or process and failure to name the red party in interest.

All defendants seek dismissal of plaintiffs clams pursuant to one or more subsections of Rule 12
of the Federa Rule of Civil Procedure. In ruling on amotion to dismiss, the court accepts the truthfulness
of dl wel-pleaded facts in the plaintiff’s complaint and views both the facts and dl reasonable inferences
inthe light most favorable to the plaintiff. Housing Authority of Kaw Tribe v. City of Ponca City, 952
F.2d 1183, 1187 (10th Cir. 1991); Svanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984). The
pleadings are congtrued liberdly. Gas-A-Car, Inc. v. American Petrofina, Inc., 484 F.2d 1102, 1107
(10th Cir. 1973).

The issue inreviewing the sufficiency of acomplaint isnot whether the plaintiff ultimatey will prevall,
but whether the plaintiff shal be alowed to offer evidence to bolster the daims. Scheuer v. Rhodes, 416
U.S. 232, 236 (1974). The court may not dismiss a case for falure to state a dam "unless it appears
beyond doubt that the plaintiff can prove no set of factsin support of his dam which would entitle him to
relief.” Conleyv. Gibson, 355 U.S. 41, 45-46 (1957); See also Jacobs, Viscons & JacobsCo. v. City
of Lawrence, 927 F.2d 1111, 1115 (10th Cir. 1991). InaRule 12(b)(1) motion, the court may consider
documents and other informationsubmitted to the court in additionto the plaintiff’ scomplaint. Armstrong

v. Goldblatt Tool Co., 609 F. Supp. 736, 737 (D. Kan. 1985).



Federal courtsare courts of limited jurisdictionand may exercisejurisdictiononly when specificaly
authorized to do so. Cataneda v. INS 23 F.3d 1576, 1580 (10th Cir. 1994). “A court lacking
jurisdiction must dismiss the cause at any stage of the proceeding in which it becomes apparent that
jurigdictionislacking.” Scheideman v. Shawnee County Bd. of County Comm'rs, 895 F. Supp. 279,
280 (D. Kan. 1995) (citing Basso v. Utah Power and Light Co., 495 F.2d 906, 909 (10th Cir. 1974));
Fed. R. Civ. P. 12(h)(3). The party seeking to invoke afederal court’ sjurisdictionsustains the burden of
edablishing that suchjurisdictionisproper. 1d. When federd jurisdiction is chdlenged, the plaintiff bears
the burden of showingwhy the case should not be dismissed. Jensenv. Johnson County Youth Baseball,
838 F. Supp. 1437, 1439-40 (D. Kan. 1993).

Turning firg to the Eleventh Amendment, the court finds no basis therein for dismissing the present
action. Plaintiffs bring the action pursuant to 28 U.S.C. § 1362,2 which grants district courts original
jurisdictionover avil actions brought by federaly-recognized Indian Tribes, where the matter incontroversy
arises under the Congtitution, laws or tregties of the United States.

In rgecting the gpped from the award of the prdiminary injunction, the Court of Appedls noted
that the defendants had failed to initidly assert any Eleventh Amendment defense. Winnebago Tribe v.
Sovall, 341 F.3d 1202, 1206-07 (10th Cir. 2003). However, the court further found that "[€]ven had
these daims been properly rai sed, Eleventh Amendment immunity would not be avalladle to the stateinthis

cax" Id. at 1207.

3 Plaintiffs also assert that this court has jurisdiction pursuant to 28 U.S.C. § 1331 and 28
U.S.C. § 1367(a).
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Inreaching this conclusion, the court noted its earlier decisonin Sac & Fox Nation of Missouri
v. Pierce, 213 F.3d 566 (10th Cir. 2000). In that case the Tenth Circuit, following Moe v.
Confederated Salish & Kootenai Tribes, 425 U.S. 463 (1976), hdd that the Eleventh Amendment did
not bar a clam brought by Indian tribes under 28 U.S.C. 8§ 1362 seeking to enjoin the State of Kansas
from collecting motor vehicle fud taxes.

Judge Robinson recently reached a amilar conclusonin Prarire Band Potawotomi Nation v.
Richards, 241 F.Supp.2d 1295 (D. Kan. 2003). Reectingasmilar defense by the State of Kansasinthat
ca=e (involving the taxationof motor vehide fud sold at atriba store near atribe-owned casino), the court
there wrote that "[a]s ingtructed by the Tenth Circuit in Sac and Fox, this Court hasjurisdiction and the
Eleventh Amendment does not bar the Tribe's claim brought pursuant to 8§ 1362." 241 F.Supp2d at 1301.

Thedefendants next contend that the present actionisbarred by the Tax InjunctionAct, 28U.S.C.
8 1341. TheAct providesthat, “[t]he digtrict courts shall not enjoin, suspend or restrain the assessment,
levy or collection of any tax under State law where aplain, speedy and effident remedy may be had in the
courts of such state.”

However, despite this restriction, the Supreme Court has ruled that the Tax Injunction Act does
not bar suits brought by Indian Tribes pursuant to 8§ 1362 to enjoin the gpplication of agtatetax. Moev.
Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976). See also Sac & Fox Nation of
Missouri v. Pierce, 213 F.3d 566, 571-73 (10th Cir. 2000). In Moe, the court ruled that 28 U.S.C. §
1362, whichdlowstribesto initiate litigation that could have beenbrought by the United States as Trustee
infedera court, essentidly overridesthe jurisdictiond limitations of the Tax InjunctionAct. Applying Moe,

the Ninth Circuit has Imply stated: "the barrier posed by 28 U.S.C. 8§ 1341 to suits in federal court

11



chdlenging the assessment, levy or collection of State taxes does not apply to actions commenced by an
IndianTribe." Gila River Indian Community v. Waddell, 967 F.2d 1404, 1407 (9thCir. 1992). Thus,
pursuant to Moe, thetriba plaintiffsin this case have the right to seek injunctive relief from State taxation
infedera court. Moe, 425 U.S. at 470-75 (quoting Department of Employment v. United States, 385
U.S. 355, 358 (1966)).

The court finds that Moe is determinative as to thisissue in reference to the clams of Winnebago
Tribe, HCI* and the Kansas Tribes. However, the court finds that the Tax Injunction Act does sarve to
bar the individua claims brought by Blackhawk, Hradec, Erin Morgan and Lance Morgan. Pursuant to
the decison of the Tenth Circuit in Brooks v. Nance, 801 F.2d 1237 (10th Cir. 1986), the individud
plantiffs are barred by the Tax Injunction Act from seeking relief from the obligation of gate tax. In
Brooks, the plaintiffs, two Native American brothers and owners of a smoke shop, brought a42 U.S.C.
§ 1983 action contending ther civil rights were violated when sate officias seized untaxed cigarettes for
forfeiture. The court ruled that the TIA’ sbar on subject matter jurisdiction extended to civil rights actions,

gaing: "Basng a complaint upon dleged violation of civil rights, 28 U.S.C. 8§ 1343(3) and 42 U.S.C. §

4 Asthe court gated in its order granting plaintiffs motion for preliminary injunction, HCI
shares Winnebago Tribe striba status because it is owned by the tribe. Winnebago Tribe, 216 F.
Supp. 2d at 1236 n.9 (citing Mescalero Apache Tribe v. Jones, 411 U.S. 145, 157 (1973)). The
cases cited by defendant for support of its proposition that HCI should be dismissed because of the
TIA, involve entities owned by private Indians, not the tribally owned entities. Defendants citation to
Navajo Tribal Utility Authority v. Arizona Dept. of Revenue, 608 F.2d 1228, 1231 (9th Cir. 1979)
isequaly misplaced. In that case, the court ruled that a semi-autonomous triba entity did not share the
benefits of § 1362 with the tribe. Centrd to the court’ s decison, however, was that the tribe was not
joined as aco-plaintiff.

12



1983 or of the Federal Congtitutionwill not avoid the prohibitioncontained inSection 1341." Brooks, 801
F.2d at 1239 (quoting Hickmann v. Wujick, 488 F.2d 875, 876 (2d Cir. 1973)).

Other circuits have adso held that the federd courts are without jurisdiction to hear cases brought
by individua Indians which chdlenge statetaxlaws. See Osceolav. Florida Dept. of Revenue, 893, F.2d
1231 (11th Cir. 1990) (holding that “only an Indian tribe or a governing body duly recognized by the
Secretary of the Interior, can rely on section 1362 to defeet the jurisdictional bar of 28 U.S.C. §1341.”).
The court finds no bads for disinguishing thesedecisions. To the extent thet theindividud plaintiffswould
seek to chdlenge application of the Kansas motor vehicle fud tax, the Tax Injunction Act requires that
chdlenge to be conducted in state court. The actions of the individud plaintiffs will be dismissed.

Defendants additiondly contend, with respect to the Tax Injunction Act, that it nonetheless bars
the present daims to the extent that they relate to off-reservation activity. Without deciding whether the
tax occurs on or off the reservation, the court finds this issue is not determinative of whether the TIA
prohibitsthisaction. There is no authority for defendants contention. The case cited by defendants, Gila
River Indian Communityv. Henningson, Durham & Richardson, 626 F.2d 708 (9th Cir. 1980), stands
for the proposition that jurisdiction under 28 U.S.C. § 1362 may only be extended when the tribe brings
federal dlaims, not statelaw dams. Further, the court notesthet neither the Tenth Circuit’ sdecisonin Sac
and Fox, nor the Supreme Court’s decison in Moe was dependant upon the taxable event occurring on
the reservation. For purposes of defendants motion to dismiss, it is sufficient thet plaintiffs have dleged
that the incidence of the tax fdls on ether the Winnebago Tribeor the Kansas Tribes. Whether or not the

tax occurs on or off the reservation need not be decided at this juncture.
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Further, the court finds that the Tax Injunction Act does not bar the daims of the Tribes or HCI
under Counts 1, 16, or 17 to the extent that they advance Sate law questions and "non-Indian” law federa
questions. Thecourt has supplementd jurisdiction over plaintiffs satelaw dams® pursuant to 28 U.S.C.
§ 1367(a).°

Turning to defendants comity argument, the court finds that principles of comity do not support
dismisd of the present action. The Supreme Court has held that "'even where the Tax Injunction Act
would not bar federal-court interference in state tax adminigiration, principles of federd equity may
nevertheless counsd the withholding of rdlief.” Brooks v. Nance, 801 F.2d at 1241 (quoting Rosewel | v.
LaSalle National Bank, 450 U.S. 503, 525-26 n. 33 (1981)). However, the court is not persuaded that
the present case presents a Stuation wherein the court should, based on principles of comity, refuse to
exercise its juridiction. Once again, there is along line of cases wherein the federa courts exercise
jurisdiction over tax disputes arising between tribes and states. The court sees no reason to depart from

this accepted practice.

® The court questions whether plaintiffs actudly make state law damsin Count 1 of the
complaint. Count 1 of plaintiffs complaint aleges that defendants interpretation of the fuel tax statute
rendersit conditutionaly unsound because it results in the incidence of the fud tax faling on atribe.
Further, it has dready been determined by the Tenth Circuit and the Supreme Court thet it isthe
province of the federa courts to determine the legd incidence of a Sate tax.

¢ Defendants arguments urging this court to decline supplemental jurisdiction because the state
law clams are not "so related” to the federd claims so asto "form part of the same case or
controversy™ or that the state clamsraise "nove or complex issues of State law™ are not persuasive.
Determination of the legd incidence of the tax is within the court’ s province, regardiess of how complex
the andysis might be. In addition, resolution of the state claims regarding interpretation of the Kansas
motor fud tax is centrd to the resolution of plaintiffs federd clams.

14



Thecourt dsofindsno merit indefendants argumentsthat the court should abstainfromconsidering
the present action. The court previoudy addressed, and rejected, defendants abstention argument in
resolving the motion for prdiminary injunction. See Winnebago Tribe of Nebraska v. Stovall, 216 F.
Supp. 2d 1226, 1238-39 (D. Kan. 2002) for its podtion on this matter. Defendants make no argument
that would persuade the court to dter the position taken in its previous order. The decison of the court
with respect to abstention under the doctrine announced in Younger v. Harris, 401 U.S. 37 (1971), was
upheld by the Tenth Circuit in its consderation of the apped from the preliminary injunction. 341 F.3d at
1205.

Nor is there a suffident bas's for abstention under the Pullman doctrine. As announced in
Railroad Comm' n of Texas v. Pullman, 312 U.S. 496 (1941), when a state law is being challenged in
federa court as contrary to the federd Congtitution and there are questions of state law which may be
dispogitive of the case, the court should ordinarily abstain fromdeciding the case and dlow the state court
to decide the state law issue.” Abstention is only proper however, when the state law question is
susceptible to an interpretation by the state court that would avoid or modify the necessity of reeching the
federal conditutiond question. Martin-Marietta Corp. v. Bendix Corp., 690 F.2d 558, 563 (6th Cir.

1982). Further, the Pullman doctrineis only rdevant when the plaintiff’s clam in federa court is based

" The factors the court should consider when deciding whether to postpone exercising
jurisdiction are: (1) whether an uncertain issue of state law underlies the conditutiona clam; (2) the
date law issues are amenable to interpretation and such an interpretation may obviate or substantialy
narrow the need for afedera court ruling on the condtitutiona issue; and (3) incorrect decision of sate
law by the district court would hinder important state law policies. See Lehman v. City of Louisville,
967 F.2d 1474, 1478 (10th Cir. 1992) (citing Vinyard v. King, 655 F.2d 1016, 1018 (10th Cir.
1981)).
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onandleged condtitutiond violation, not whenthe damisbased onaviolationof afederd statute. Hawaii
Housing Authority v. Midkiff, 467 U.S. 229, 236 (1984).

The unsettled question of state law presented in this case is whether HCI is adistributor of firg
receipt as defined by the Act, and thus ultimately respongble for the fud tax. Plantiffs argue that the fue
tax statute cannot be read to render HCI a distributor of first receipt thereby making the Kansas Tribes
digtributors of receipt and responsible for the fue tax. In ether event, argue plantiffs, the tax is invaid
because it is imposed on Indians for commerce conducted on reservation land. Despite this unsettled
questionof state law, plaintiffs contend that because their daimsare based on federal preemptionand other
non-condtitutiona federal issues, abstention is not warranted. In support of ther pogtion, plantffs cite
Federal Home Loan Bank BD. v. Empie, 778 F.2d 1447, 1451 n.4 (10th Cir. 1985), where the court
held that preemption questions are not "the type of congtitutiona issues that the Pullman abstention
doctrine counsels courts to avoid.”

Fantiffs are correct in thar assertion that abstention is usudly not appropriate where, as here,
plaintiffs chalenge a sate satute on the basisthat it is preempted by federa lav. See United Services
Auto. Assn. v. Muir, 792 F.2d 356, 363-64 (3d Cir. 1986). Most of plaintiffs clams are based on
preemption and are therefore ingppropriate for Pullman aostention.

Inaddition, if the Kansas courts determine that HCI isnot adigtributor of firg receipt and therefore
the Kansas Tribesare, this court would dill be faced witha preemptionquestion asit gppliesto the Kansas
Tribes. It would not be a prudent use of judicia resources to abstain and await the Kansas court’s
interpretation of the fue tax whichmay prove to be preempted by federal law and therefore unenforceable.

Fleet Bank v. Burke, 990 F. Supp. 50, 53 (D. Conn. 1997). Fantiffs dams of congitutiond violaions
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are dso ingppropriate for Pullman abstention because the state law issues present in this case are not
amenable to interpretation which may obviate need for this court’ sruling.

The court now must turn to the issue of sovereign immunity. Counts 9 and 10 of plantiffs
complant alege that defendants are powerless to enforce the Act againg them due to triba and officd
sovereign immunity. The Winnebago Tribe argues that Indian tribes retain sovereign immunity from suit
absent dther an explicit waiver of immunity or express authorization of the suit by Congress. See Santa
Clara Pueblo v. Martinez, 436 U.S. 49 (1978). The individud plaintiffs argue that they are entitled to
sovereign and officd immunity because at dl times they were tribd officids acting within the scope of thear
officd duties SeeFletcher v. United States, 116 F.3d 1315, 1324 (10th Cir. 1997) (noting that tribal
sovereign immunity extends to tribd officads agangt dams for activities underteken in ther officid
capacity).

The defendants argue that the Tribe is not entitled to sovereign immunity because the state has not
taken action againg the Tribe; it has only takenactionagaingt HCI and itsdirectors. The court regjects this
contention, and findsthereis no support for defendants’ postion. See Mescalero Apache Tribev. Jones,
411 U.S. 145, 157 n.13 (1973) ("[T]he question of tax immunity cannot be madeto turnonthe particular
formin which the Tribe chooses to conduct itsbusiness'); Barker v. Menominee Nation Casino, 897 F.
Supp. 389, 393 (E.D. Wis. 1994) (halding that anactionagaing atribd enterprise is an action againgt the
tribe itsdlf).

Defendants next contend that theindividud plaintiffscannot commit the crime of tax evasionagainst
the state and thenargue sovereign immunity. Defendants argument is faulty in thet it presupposes thet the

plantiffs are responsble for the fuel tax and have therefore committed tax evasion.
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Fndly, defendants dlege that plaintiff HCI waived itsright to sovereign immunity whenit submitted
an "Application for Motor Fud and Specid Fuel Importer/Exporter License” The gpplication, Sgned by
plantiff Lance Morgan, states the gpplicant (HCI) "gives it irrevocable consent that actions may be
commenced againg it in the proper court of any county in this state in which a cause of action may arise
or in which the plantiff may reside . . .." Plantiffsarguetha Lance Morgan did not have authority to
wave HCI’simmunity and therefore the consent isinvdid.

"Indian tribes have long been recognized as possessing the common-law immunity from suit
traditiondly enjoyed by sovereign powers.” Santa Clara Pueblov. Martinez, 436 U.S. 49, 58, (1978).
Thus, suitsagaing Indiantribes are barred "absent aclear waiver by the tribe or congressiond abrogation.”
Oklahoma Tax Comm. v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991). A
walver of sovereign immunity "'cannot be implied but must be unequivocally expressed.™ United States
v. Testan, 424 U.S. 392, 399 (1976) (quoting United States v. King, 395 U.S. 1, 4 (1969)). Further,
for awalver of sovereign immunity to be effective, the waiver must be in compliance with the triba law.
SeeWorld Touch Gaming v. Massena Management, LLC, 117 F. Supp.2d271,275(N.D.N.Y . 2000)
(holdingthat waiver of triba sovereign immunity isinvaid when contrary to the Tribe' s congtitutionand Civil
Judicid Code, the Triba Council did not authorize the manager to waive sovereign immunity).

In this case, plaintiffs have asserted that Lance Morganhad no authority to waive triba sovereign
immunity when he 9gned the applicationfor animporter/ exporter license. HCI’ sarticles of incorporation
provide that its sovereign immunity is effective unless consent is explicit, in writing, and "specifically
approved by the board of directors of the corporation...." There is nothing to indicate that the board of

directors approved Lance Morgan’ s purported waiver of tribal immunity. For the purpose of defendants
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motion to dismiss, the court views the facts in the plantiffs complaint in the light most favorable to the
plaintiff, and finds that plaintiffs have stated a cdlam as to whether they are entitled to sovereign immunity.

Next, defendants argue that the plaintiffs have faled to sate a clam because the Hayden-
Cartwright Act, 4 U.S.C. § 104, expresdy cedestax jurisdiction to the states on fuel delivered to Indian
reservations. In pertinent part 8 104(a) of the Act states:

Alltax levied by any State, Territory, or the Didtrict of Columbia upon, withrespect to, or
measured by, saes purchases, storage, or use of gasoline or other motor vehicle fuels may
be levied, in the same manner and to the same extent, withrespect to suchfues when sold
by or through post exchanges, ship stores, ship service stores, commissaries, filling sations,
licensed traders, and other amilar agencies, located on United States military or other
reservations, when such fuels are not for the exclusive use of the United States.  Such
taxes, so levied, shdl be paid to the proper taxing authorities of the State . . . within whose
borders the reservation may be located.®

The court finds that defendants argument provides no judtification for dismissa of the present
action. The defendantsin Prairie Band of Potawatomi make a Smilar argument with respect to the
Hayden-Cartwright Act. After extensvely reviewing the ambiguous meaning and legidétive history of the
Act, Judge Robinson concluded that it did not bar the Tribe's clams. The court wrote:

Interpreting ambiguitiesin the Act in favor of the Tribe, the Court finds that the language
of the Act does not show that Congress consented to taxation of the Indian reservations.

The Court is further not persuaded by defendant's arguments relating to the legidative
history or subsequent agency interpretation of the Act. Because Congress must be explicit
if it intends to grant states the power to tax within Indian country, and because the Court
findsHayden-Cartwright does not provide for anexplicit grant of Congressiona authority
for state taxation of motor fud delivered to Indian reservations, defendant's request for
summary judgment on thisissueis denied.

8 (Emphasis added).
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241 F.Supp.2d at 1307. The andyss of the Act in Prairie Band of Potawatomi is well-reasoned and
persuasive, and is adopted here. The court holdsthat the Hayden-Cartwright Act does not bar plaintiffs
damsfor reief.

In addition to the foregoing arguments, defendants advance severd subsidiary arguments.
Defendants Lochow and Scott assert that they have not been properly served and therefore must be
dismissed as partiesto this lawsuit. In particular, defendants Lochow and Scott argue that service was
executed upon Debra Man, a secretary at the Secretary of Revenue's office. Proper service may be
accomplished by ether serving the individud persondly, delivering acopy to hisor her home or ddivering
a copy to an authorized agent. See Fed. R. Civ. P. 4(e); Kan. Stat. Ann. 8 60-304(a). Defendants
Lochow and Scott assert that they have not authorized Ms. Mainto betharr agent for service of process.
However, plantiffs have re-served defendants Lochow and Scott persondly. The court findsno evidence
of any prgudice to elther defendant from any delay in achieving proper service. Defendants motion to
dismiss shdl be denied.

Defendants dso argue that the plaintiff Winnebago Tribeis not the real party of interest because
the actions taken by defendantswere directed toward HCI and its directors. The court is not persuaded
by defendants arguments. Winnebago Tribe has dleged that defendants’ actions have harmed itsright to
sf-government (Count 6), its right to trade with other Indian Nations (Counts 3 and 8) and its rights
procured by treaty (Count 11). The fact that Winnebago Tribe chooses to conduct its business through
anorganized corporationdoes not preclude it from joining the law suit. Therefore, defendants motion to

dismiss shdl be denied as to thisissue.
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Thecritical question Ieft for the court is whether defendants have established that plaintiffs dams
are legdly inadequate at their core: whether plaintiffs can show that the state's taxation is preempted by
etherfederal law or by triba rightsto saf-government. See Prairie Band of Potawotomi, 241 F.Supp.2d
at 1307-11.

The court has previoudy noted thewell-reasoned nature of Judge Robinson's decisionwithrespect
to the Hayden-Cartwright Act, and the court finds the decision with respect to preemption and tribal
government to be smilarly persuasive. In that case, as here, the court was presented with achdlenge by
an Indian tribe to the State of Kansas's attempt to collect motor vehicle fud tax. The court there granted
summary judgment in favor of the state Department of Revenue.

However, adopting the reasoning of that decison, the court findsthat the present matter cannot be
resolved now, prior to further discovery and the ability to test the factud issues by summary judgment
pleading.

As the court notes in Prairie Band of Potawotomi, the issues of preemption and tribal self-
government revolve around the balancing of the tribd and stateinterests. Thisisafact-intensve question,
and cannot be resolved under the current state of the pleadings.

Fantiffs assert that they manufacture motor vehicle fud by importing the fud to a fadlity at the
reservation, adding some ingredients, and then sdlling the fuel to other tribes on the reservation. But the
record is devoid of any specific informationas to where the fud is ultimately purchased, and whether it is
purchased by Indians or non-Indians.

Included inthe relevant factorsin deciding whether the economic activity is subject to state taxation

indlude whether the product for sde is non-Indian. Here, what is the economic importance of the fud
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"additives?' Do the additives supplied by plaintiff HCI contribute meaningfully to the vaue of the ultimate
product in the eyes of the consumer? Isthe fud subsequently marketed, and purchased, withthe additive
eement playing any subgantid dement, or isit reatively unimportant from an economic sandpoint? Do
the additives play any subgtantia role in HClI's profits? To what extent do the ultimate purchasers of the
product use triba or reservation services?

Because there are so many unresolved fact questions, the court cannot conduct the sort of
ba ancing required under the law. Accordingly, the court will deny defendants mationsto dismiss, and will
revigt theissue, if necessary, at the summary judgment stage. At the same time, the court canthenaddress
any remaining issues (for example, the issue of whether HCI isa"digtributor” which aso involves dispute
fact questions) not addressed in the present order.

In conjunction with the United States Magistrate Judge, the court will make arrangements for a
scheduling conference within the immediate future to update existing pretrial deadlines and ensure the
present matter proceeds to its resolution expeditioudly.

IT IS ACCORDINGLY ORDERED this 15" day of January, 2004, that plantiffs Motion for
Leave (Dkt. No. 114) isdenied; the defendants Motions to Dismiss(Dkt. Nos. 57, 70) are hereby granted

in part and denied in part, as provided herein.

5§ J. Thomas Marten
J. THOMAS MARTEN, JUDGE
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